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What the 2026 agreement reveals about the authority of the global
minimum tax

On 5 January 2026, 147 jurisdictions participating in the OECD/G20 Inclu-
sive Framework agreed on a package that changed the operation of the
GloBE global minimum-tax framework.1 Its most politically significant
element was the new Side-by-Side System. Under that system, an MNE
Group whose ultimate parent entity is located in a jurisdiction recognised
by the Inclusive Framework as having a Qualified Side-by-Side Regime
may, subject to the prescribed conditions and an election, benefit from the
Side-by-Side Safe Harbour. For GloBE purposes, the relevant top-up tax
is then deemed to be zero under the IIR and UTPR. The United States is
currently listed by the OECD as having a Qualified Side-by-Side Regime.2



This article focuses on the GloBE Rules, specifically the IIR, UTPR and
QDMTT, rather than Pillar Two as a whole, which also includes the treaty
based Subject to Tax Rule (STTR).

The change is substantial, but it is not a complete exemption from the
global minimum-tax framework. Qualified Domestic Minimum Top-up
Taxes (QDMTTs) remain unaffected, so a jurisdiction may still impose its
own minimum tax on low-taxed income arising within its borders.3 Nor
does the Side-by-Side Safe Harbour alter the treatment of earlier fiscal
years: it applies to fiscal years commencing on or after 1 January 2026.4
Describing US-parented groups simply as “exempt from Pillar Two” there-
fore obscures both the continuing role of QDMTTs and the temporal limits
of the agreement.

The political descriptions of the deal nevertheless differed sharply. The
US Treasury presented the agreement as exempting US-headquartered
companies from Pillar Two and protecting US “tax sovereignty”.5 The
OECD instead described the arrangement as allowing robust pre-existing
minimum-tax systems to operate alongside the GloBE Rules while pre-
serving the wider objectives of the global minimum tax.6 The difference
reflects more than competing press strategies. It raises a basic question
about the authority of the GloBE framework itself.

The GloBE Rules were not adopted through a multilateral tax treaty but
as anon-binding “common approach”. Yet they have since shaped binding
tax legislation across a growing number of jurisdictions and throughout
the European Union. Side-by-Side exposes the tension built into that
structure. The framework has enough practical authority to coordinate
national tax systems, but the international standards from which those
systems draw remain capable of revision through further political agree-
ment.

The events of 2026 therefore offer a useful way of asking not whether
the GloBE Rules are simply “law” or “soft law”, but how far a non-binding
international framework can exercise regulatory authority once domestic
and regional legal systems have been organised around it.
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1. ACommon Approach, Not an International Obligation

The GloBE Rules were developed as a non-binding common approach
rather than as a multilateral tax treaty. The October 2021 agreement is
explicit on this point. Inclusive Framework members are not, by virtue of
that agreement alone, legally required to adopt the GloBE Rules. If they
choose to do so, however, they agree to implement and administer them
consistently with the agreed outcomes and to accept the application of
compliant GloBE rules by other members, including the agreed rule order
and safe harbours.7 That proposition concerns the Inclusive Framework
level. In the European Union, Member States subsequently became subject
to binding obligations under EU law.

The substantive rules are considerably more demanding than the
word “voluntary” might suggest. The GloBE Rules generally apply to Con-
stituent Entities of MNE Groups with consolidated annual revenue of at
least EUR 750 million in at least two of the four fiscal years immediately
preceding the tested fiscal year, subject to the detailed scope and restruc-
turing rules. They seek to ensure an effective minimum level of taxation of
15 per cent.8 The IIR allows top-up tax to be charged through the owner-
ship chain in relation to low-taxed Constituent Entities. Where a qualified
IIR does not collect the relevant amount, the UTPR operates as a backstop.
A QDMTT gives the jurisdiction in which the low-taxed income arises the
first opportunity to collect the top-up tax domestically.9

None of those liabilities arises merely because the OECD published
Model Rules. The rules were designed to be translated into domestic law.
A taxpayer becomes legally liable because a legislature has enacted a
minimum-tax regime, not because the OECD itself possesses legislative
authority over the taxpayer. That distinction is particularly clear in the
European Union. Council Directive (EU) 2022/2523 incorporates the core
GloBE architecture into EU law and requires Member States to apply an IIR
and UTPR in accordance with the Directive, while permitting a qualified



domestic top-up tax.10 The international standard remains non-binding
at Inclusive Framework level, but much of its substance has become bind-
ing within domestic and regional legal orders.

Implementation is no longer abstract. In May 2026, the OECD reported
that 37 jurisdictions had implemented a qualified IIR and/or QDMTT
applicable to in-scope groups from their 2024 reporting fiscal year. Its
Central Record then showed 44 jurisdictions that had completed the tran-
sitional qualification process for an IIR and 50 that had completed it for
a domestic minimum tax and the QDMTT Safe Harbour.11 These figures
measure different aspects of implementation, but they show that the
GloBE framework has moved well beyond the stage of a policy proposal.

Its structure also creates a practical reason to participate. Where low-
taxed income may otherwise be brought into charge elsewhere in the
GloBE system, a state can have an incentive to introduce its own qualified
rules rather than leave the relevant top-up tax to another jurisdiction. The
resulting pressure does not depend on an international rule legally com-
pelling implementation. It follows from the interaction between national
tax systems once enough jurisdictions adopt the framework.

Cees Peters has linked this feature of the global minimum tax to its
effectiveness while questioning the accountability and legitimacy of the
process through which the rules were developed.12 Whatever view is taken
of that broader criticism, the institutional point is important: the GloBE
framework can influence state choices because those choices no longer
occur in isolation. The decision of one jurisdiction affects the operation of
rules elsewhere.

This is why bindingness and authority must be kept separate. The
Model Rules do not become binding merely because many states follow
them. They can nevertheless exercise considerable influence over the form
and operation of binding domestic legislation.

2. Authority Through Recognition and Coordination

International tax law has long depended on instruments that do not fit
neatly within the conventional treaty model. OECD model conventions,
commentaries, transfer-pricing guidance and other standards routinely
influence national policy and treaty interpretation despite differences in
their formal legal status. Allison Christians has described OECD tax coop-
eration as a form of transnational governance in which governments use
an international network to produce non-binding tax norms while retain-
ing formal control over national tax policy.13 Ruth Mason has similarly
shown that contemporary international tax cooperation has changed not
only substantive tax rules but also the institutions, participants, norms
and legal forms through which international taxation develops.14

The GloBE framework pushes that model further because its effective-
ness depends on coordinated domestic implementation and on recogni-
tion decisions made within the system. Jurisdictions give the rules legal



effect through their own legal orders. The Inclusive Framework, for its
part, makes qualification determinations for GloBE purposes: whether an
IIR or domestic minimum tax is treated as qualified, whether a jurisdiction
satisfies the criteria for a recognised safe harbour, and how the agreed
rule order operates. Domestic and regional law then determines the legal
consequences attached to those determinations.

Authority is therefore produced partly through coordination and recog-
nition rather than through a single binding international instrument. A
qualification decision does not itself impose tax on a taxpayer. But once
national or regional legislation links legal consequences to the GloBE
framework, that decision can influence which rule applies, which juris-
diction has priority and whether a top-up tax is due.

Widespread implementation does not, however, transform the GloBE
Rules themselves into customary international law. Under the Interna-
tional Law Commission’s two-element approach, a rule of customary
international law requires sufficiently general state practice together with
acceptance of that practice as law, or opinio juris.15 The Inclusive Frame-
work expressly states that jurisdictions are not legally required, at that
level, to adopt the GloBE Rules.16 It is therefore difficult to infer from
implementation alone that governments legislate because they believe
international law obliges them to impose a 15 per cent minimum tax. They
may support the policy, seek to protect their own tax base, respond to the
risk that another jurisdiction will collect the tax instead, or, in the EU, act
because the Directive obliges them to do so.

The more convincing description is that the GloBE framework has
acquired regulatory authority without treaty-like bindingness. Its inter-
national standards matter because participating jurisdictions have con-
nected their domestic tax systems to them. That also makes later changes
to the framework particularly significant: once states have enacted legis-
lation by reference to a common standard, an international decision to
revise that standard can affect the operation of binding rules already
embedded in domestic and regional legal systems.

Side-by-Side brings that feature to the surface.



3. What Side-by-Side Actually Changed
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The origins of the agreement lie in the United States’ objection to the
way the GloBE Rules could apply to US-parented multinational groups.
The United States had not implemented the GloBE Rules in the same form
as many other jurisdictions and instead relied on its own international
minimum-tax rules. By 2025, the prospect that foreign jurisdictions could
apply the UTPR to US groups had become a major source of disagreement.

On 28 June 2025, the G7 announced a shared understanding on a pro-
posed Side-by-Side solution. The statement contemplated fully excluding
US-parented groups from the IIR and UTPR in recognition of the existing
US minimum-tax system.17 The discussions were also linked to proposed
section 899 of US tax legislation, which threatened retaliatory tax mea-
sures in relation to certain foreign taxes regarded as discriminatory or
extraterritorial. The G7 expressly described the removal of section 899 as
crucial to the overall understanding.18

The January 2026 outcome was broader than the Side-by-Side issue
alone. The Package included a Simplified Effective Tax Rate Safe Harbour,
a one-year extension of the Transitional Country-by-Country Reporting
Safe Harbour, a Substance-based Tax Incentives Safe Harbour, the new
Side-by-Side System and an evidence-based stocktake process.19 The
Side-by-Side System itself, by contrast, consists of two safe harbours.

The first is the Side-by-Side Safe Harbour. It applies to MNE Groups
whose ultimate parent entity is located in a jurisdiction recognised by the
Inclusive Framework as having a Qualified Side-by-Side Regime. Qualifi-
cation is a defined legal category under the OECD guidance, not simply a
description of a jurisdiction with a pre-existing minimum tax. The criteria



examine both the jurisdiction’s domestic tax system and its worldwide
taxation of foreign income. They are designed to test whether the national
minimum-tax architecture produces sufficiently robust minimum-tax
outcomes for domestic and foreign profits.

Where the relevant election and conditions are satisfied, the formal
effect is that the relevant top-up tax is deemed to be zero for IIR and UTPR
purposes.20 In practical terms, this “switches off” the ordinary IIR and
UTPR consequences for the eligible group in the circumstances covered by
the safe harbour. The United States was added to the OECD Central Record
as having a Qualified Side-by-Side Regime after its system was assessed
against those criteria.21

The second is the UPE Safe Harbour. Its effect is narrower. Where the
ultimate parent jurisdiction has a Qualified UPE Regime, the top-up tax
for that jurisdiction is deemed to be zero for UTPR purposes. It does not
provide the same group-wide protection from the IIR and UTPR as the full
Side-by-Side Safe Harbour.22

Neither safe harbour displaces QDMTTs. The OECD has repeatedly em-
phasised that qualified domestic minimum top-up taxes continue to apply
regardless of where the multinational group is headquartered.23 This
preserves the ability of a jurisdiction to collect minimum tax on income
arising within its own territory before the IIR or UTPR reallocates the
taxing opportunity elsewhere.

Timing also matters. Both components of the Side-by-Side System
apply to fiscal years commencing on or after 1 January 2026. The OECD
guidance expressly states that the Side-by-Side Safe Harbour does not
affect fiscal years commencing before that date.24 The agreement there-
fore does not retrospectively erase GloBE consequences arising in earlier
periods. For US-parented groups, the difference between the political lan-
guage of “exemption” and the actual legal mechanics is significant.

What changed in 2026 was not whether multinational groups could ever
face minimum taxation. Rather, the Inclusive Framework accepted that a
qualifying national minimum-tax architecture could be treated as suffi-
ciently robust to operate alongside the GloBE system without the ordinary
IIR and UTPR applying in full.

That represents an important shift. The original GloBE design relied
heavily on coordinated rules intended to produce comparable treatment
across jurisdictions. Side-by-Side gives greater weight to equivalence of
outcomes. The framework no longer insists, in every case, on the same le-
gal mechanism. It can instead recognise a different national system where
the Inclusive Framework considers the resulting minimum-tax outcomes
sufficiently robust.

4. The EU Shows How Soft Law Acquires Legal Effect

The European Union provides perhaps the clearest example of why the
distinction between the OECD framework and binding law matters.



Directive 2022/2523 made the core GloBE rules legally binding on
Member States. Yet the Directive also anticipated that the international
framework would continue to develop. Article 32 provides for safe-harbour
treatment where the conditions of a “qualifying international agreement
onsafe harbours” are met. It defines such an agreement as an international
set of rules and conditions to which all Member States have consented.25

That provision became crucial in January 2026.

On 12 January, one week after the Inclusive Framework agreement, the
European Commission published a Notice confirming the application of
the January safe harbours in the context of the Directive. The Notice
expressly identified the Simplified ETR Safe Harbour, the extension of the
Transitional CbCR Safe Harbour, the Substance-based Tax Incentive Safe
Harbour and the Side-by-Side System, comprising the Side-by-Side and
UPE Safe Harbours.26

The sequence is important. The OECD did not amend EU law. The
Inclusive Framework structured the new measures as safe harbours. The
Commission subsequently took the position that Article 32 of the existing
Directive supplied the legal route through which those safe harbours could
apply within the EU framework.

Cyprus makes the mechanism particularly visible. Because Cyprus does
not participate directly in the OECD process, its Ministry of Finance issued
a separate statement on 8 January 2026 giving its consent to the Side-
by-Side Package for the purposes of Article 32.27 Three days later, the
Commission was able to state that all Member States had consented to the
January safe harbours.

This is more than an administrative curiosity. The international agree-
ment did not become binding EU law merely because 147 Inclusive
Framework jurisdictions supported it. EU law had already established
the conditions under which an internationally agreed safe harbour could
affect the operation of the Directive, including the requirement of consent
by every Member State.

The legal form chosen for the 2026 changes is therefore significant. The
Inclusive Framework adopted the Side-by-Side measures as safe harbours;
the Commission then treated Article 32 as the route for their application
within the Directive. That interpretation is contested. Benjamin Beer,
writing in EC Tax Review, argues that implementing the Side-by-Side Sys-
tem through Article 32 rather than by formally amending the Minimum
Tax Directive may stretch the permissible delegation of competence to
third parties too far.28 The point should not be presented as proof that the
Commission acted unlawfully. It does, however, expose a central conse-
quence of incorporating an evolving international framework into binding
legislation.

A domestic or regional legislature can decide in advance that future
internationally agreed standards will matter to the operation of its rules.



Once it does so, subsequent soft-law developments can produce legal
effects through the mechanism created by the legislature itself.

That is very different from saying that OECD guidance directly overrides
binding law. It is also stronger evidence of the GloBE framework’s regula-
tory authority: international decisions can shape legal outcomes because
domestic and regional legal systems have created channels through which
those decisions can be recognised.

5. The UTPR, Nexus and the Language of Tax Sovereignty

The dispute over the UTPR helps explain the political pressure that pro-
duced Side-by-Side. It does not, however, establish that the UTPR was
unlawful.

The UTPR has been controversial because it permits jurisdictions
to collect residual top-up tax where low-taxed income has not been
fully brought into charge under a higher-priority rule. Critics have ques-
tioned whether this can lead a state to exercise taxing jurisdiction over
income with an insufficient connection to that state. Peter Hongler, Irma
Mosquera Valderrama, Filip Debelva, Vikram Chand and Julien Chaisse
have examined possible conflicts between the UTPR and tax treaties,
customary international law, investment law and other international
obligations.29

One version of the objection relies on a supposed customary require-
ment of nexus. Stjepan Gadzo has argued that international income tax
law contains a “genuine link” principle under which taxation requires an
adequate personal or territorial connection between the state exercising
taxing power and the taxpayer or taxable object.30 The existence and
content of such a customary rule are not settled.

A frequently invoked starting point for jurisdiction in public interna-
tional law is the Permanent Court of International Justice’s judgment in SS
Lotus. The Court rejected the idea that a state necessarily requires a per-
missive rule of international law before exercising jurisdiction and treated
restrictions on state independence as something that could not simply be
presumed.31 Yet Lotus concerned criminal jurisdiction following a mar-
itime collision in 1927. Treating it as a complete answer to the jurisdictional
problems of modern multinational taxation would be difficult.

The opposite proposition also requires proof. Under the ILC’s two-ele-
ment approach, widespread domestic nexus rules or similar provisions in
bilateral tax treaties are relevant but do not automatically establish a cus-
tomary prohibition on taxation without a genuine link. Evidence of opinio
juris remains necessary.32 Reuven Avi-Yonah has argued that customary
international tax law does exist and includes rules concerning jurisdiction
to tax, but the extent and content of those rules remain the subject of
disagreement.33

The Side-by-Side Package did not settle that legal debate. No interna-
tional court ruled that the UTPR violated customary international law, and



the United States’ objection to the rule cannot itself establish the existence
of such a prohibition.

What happened instead is revealing for a different reason. The dispute
was resolved through negotiation within the international tax framework.
The United States challenged the way the GloBE system interacted with
its own rules; the G7 developed a political compromise; and the Inclusive
Framework converted that compromise into agreed safe-harbour rules.

The language of tax sovereignty should be treated in the same way. The
US Treasury described Side-by-Side as recognising US sovereignty over
the worldwide activities of American companies.34 The G7 had earlier re-
ferred more generally to preserving the tax sovereignty of all countries.35
That language is politically important, but it should not be confused with
the principle of sovereign equality in Article 2(1) of the UN Charter.

Sovereign equality means that states possess equal juridical status un-
der international law.36 It does not establish a general rule that every state
must receive identical treatment within every international tax arrange-
ment. Differentiated treaty commitments, reservations, transition periods
and other forms of different treatment are common features of interna-
tional cooperation.

The more difficult issue is one of political power and institutional legit-
imacy. The Side-by-Side System is expressed through general eligibility
criteria rather than as a rule naming the United States alone. Yet there
is little doubt about the political circumstances in which it emerged: US
resistance drove the negotiations, and the United States is currently the
jurisdiction recognised under the full Side-by-Side regime.

That raises a legitimate question about how influence is distributed
within international tax governance. It does not, without more, establish
a breach of sovereign equality.

6. What Side-by-Side Reveals

There are two ways to read the events of 2025 and 2026.

The first is that Side-by-Side exposes a limit of the GloBE framework.
A system presented as a coordinated global minimum tax encountered
serious resistance from the world’s largest economy, and the rules were
revised so that a materially different US system could operate alongside
them. If authority is measured by the ability to insist on the same
legal mechanism regardless of political pressure, the episode reveals a
constraint.

But that conclusion assumes a form of authority the GloBE framework
never fully possessed. There was no multilateral treaty from which the
United States secured a derogation. At the Inclusive Framework level,
the design always left substantial space for national implementation com-
bined with continuing international coordination.

The second interpretation therefore sees Side-by-Side as evidence of
institutional adaptability. The United States did not simply withdraw from

10



a functioning global tax arrangement and leave other jurisdictions to re-
spond independently. Its opposition resulted in another consensus-based
agreement. The Inclusive Framework developed eligibility criteria, pre-
served QDMTTs, created an updated qualification process and committed
to an evidence-based stocktake to be completed in 2029.37

There is force in this view as well. International standards may survive
precisely because they can accommodate differences between domestic
tax systems. A framework that insists on complete uniformity can lose
participants; one that accepts sufficiently equivalent outcomes may retain
broader cooperation.

Side-by-Side therefore marks a shift in the character of GloBE coordi-
nation: from greater emphasis on uniformity of legal mechanism toward
greater emphasis on recognition of sufficiently equivalent outcomes. That
is not simply a relaxation of the rules. It moves regulatory significance
toward the criteria and institutions that decide when a different national
system is sufficiently comparable to receive recognition.

That power of recognition should not be underestimated. The Inclusive
Framework makes qualification determinations for purposes of the GloBE
system: whether an IIR is qualified, whether a domestic minimum tax
receives qualified status, whether a jurisdiction satisfies the Side-by-Side
criteria and when internationally agreed safe harbours apply. Domestic
and regional law determines the legal consequences attached to those
determinations, but the determinations can materially affect which juris-
diction collects tax and which obligations multinational groups face under
binding legislation.

This is a substantial form of regulatory authority, even if it is not equiv-
alent to lawmaking under a treaty.

At the same time, Side-by-Side shows why that authority remains
contingent. The international layer of the GloBE framework depends on
sustained political agreement. Its standards can become deeply embedded
in domestic law, but they remain capable of revision when consensus
within the Inclusive Framework changes. The more domestic legal sys-
tems rely on future OECD guidance and qualification decisions, the more
important questions of accountability, transparency and institutional le-
gitimacy become.

The GloBE framework is therefore neither a conventional system of
binding international tax law nor merely a collection of recommendations.

Its international source remains soft. Its domestic consequences can
be hard. Between those two levels sits a system of coordination, qualifi-
cation, recognition and continuing negotiation that gives the Inclusive
Framework influence without giving it the formal legislative authority of
a treaty regime.

The Side-by-Side Package does not undermine that model so much as
expose it. The events of 2026 show both how far international tax coordi-
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nation can reach without a binding international obligation and where its
limits begin.
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